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Dito the Ri 15 Honourable the Lards of Council and e on, 


T H E 


p E X I O N 
„ o 
tir M. ichael Stewart of Blackhall, Baronet, and 


William Cuningham of Craigends, Eſq; two of 
the Freeholders of the COPE of . 


| Humbly ſheweth, | | 
HAT your Lordſhips, in the Complaint. brought by 
| [ your Petitioners againſt the Delegate of the Borough 
of Paiſley, for having him ſtruck out from the Roll 
of Freeholders of the County of Renfrew, were plea- 
ſed to pronounce the following Interlocutor. The Lords Feb. 5. 1760. 
having adviſed: the Petition and Complaint. of Sir Michael 3 
« Stewart, &c. with the Anſwers for the Town of Paiſley, and 
e Robert Fulton their Delegate, and the Replies, they ſuſtain the 
* Titles produced for the Town of Paiſley, and their Delegate, 
* and diſmiſs the Complaint quoad them; and therefore find 
them intitled ro continue on che Roll of Freeholders for the 
* Shire of Renfrew ; and decern.” 
The Town of Paiſley is the only Burgh of Barony in Scor- 
land that ſtands thus intitled to vote in a Meeting of Freeholders | 
5 Proxy 3 ; and chough their Delegate is not — to be e- 
A lected | 


E 


lected a Member of Parliament, yet is found to have a Vote in 


chuſing ſuch, and by this Interlocutor muſt remain for ever 
on the Roll of Freeholders, without any Challenge; ſo that it 


will be a Right in this Borough altogether indefeaſible. 

And as by the preſent Election-laws, in Abſence.of the former 
Commiſſioner, the Freeholder ſtanding firſt in the Roll of E- 
lectors is intitled to preſide in all Meetings, the Borough will 
have this for their Privilege, of conſtantly preſiding in the 
Meetings of Freeholders in tuch Caſe. : 
Such anomalous Appearance in the Law, muſt fix an inde 
lble Stain and Reproach upon it; and the Petitioners dare 
ſay, that no Favour to this Borough, however properly deſer- 
ving in other Reſpects, would have produced ſuch Judgment. 
It muſt have been the ſtrongeſt Reaſons, and even a kind of 
Neceſſity in Law, that has obliged the Court ſo to determine; 
and therefore the Petitioners hope they will be forgiven in bring- 
ing them once more under the Review and Examination of the 
Court. | | 
The Argument upon which this Judgment proceeded, as in- 


geniouſly ſtated in the Anſwers to the Complaint, ſeems to re- 


ſolve in this. 

That this Town, or Burgh of Barony, is poſſeſſed of Pro- 
perty holding of the Crown, the Valuation of which extends to 
L. 1078: 6: 8 Scots. CY 

Thar they pay the Land-tax, and other public Burdens, ac- 
cording to this Valuation; and particularly it contributed to the 
Charge of the Commiſſioners to ſerve in Parliament, when ſuch 
was the Law, according to the Directions of the 31ſt Act, 
Parl. 1661. 5 
hy the ſame Statute it is provided, concerning the Qualifica- 

tion of Electors, That beſides all Heritors who hold a Forty 
« Shilling Land of the King's Majeſty in capite, that allo all 
« Heritors, Liferenters, and Wadſetters, holding of the King, 
“ and others who held their Lands formerly of the Biſhops or 
* Abbots, and hold of the King, and whoſe yearly Rent doth 
er Ml,» | „ amoun 
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« amount to ten Chalders of Victual, or L. i000, all Feu-du- 
« ties being deduced, ſhall be and are capable to vote in the 
Election of Commiſſioners of Parliament.“ 

Thar, in Ternis of this Act, this Borough was admitted, by 

their Delegate or Repreſentative, on the Roll of Freeholders of 
the County of Renfrew, and continues to ſtand ſo inrolled to 
this Day. 
That, though the Act 1681 further requires Poſſeſſion, in 
order to intitle ro a Qualification to vote, which, ex figura 
verborum, could not apply to a Delegate, who can, in no pro- 
per Senſe, be ſaid to poſſeſs the Borough's Property; yer, by a 
ſubſequent Deciſion of the Parliament of Scotland, when an Ob- 
jection was moved to the Vote of the Delegate, it was ſuſtained 
by a Deciſion of that High Court. 

That, though the later Laws concerning Elections go all up- 
on the Plan of the Act 1681, and expreſsly require Poſſeſſion as 
2 Qualification in the Perſons intitled to vote, and particularly 
the Act of the 7th of his preſent Majeſty requires an Oath to be 
taken for that Purpoſe; yet, by the above Deciſion in Parlia- 
ment, every ſuch Objection ſtands over-ruled in the preſent Caſe, 
which, by Analogy, muſt be underſtood to be equal to the laſt 
Reſolution of the Houſe of Commons concerning ſuch Queſtion, 
which is declared in all Caſes to be deciſive. 

This is the Argument ſtated for ſuſtaining the Vote of this 
Borough, ſo far as the Petitioners can follow it: And your 
Lordſhips obſerve, that the whole Force of it depends upon the 
Deciſion of Parliament anno 1703; which, fo far as relates 
to the preſent Queſtion, is in the following Terms. Then 
© the Qbjection againſt the Town of Paiſley (that being a 
* Borough of Barony, howbeit infeft and in poſſeſſion of a 
« Freehold ; yet ſince no Burgeſs could be Delegate for that 
End, therefore the Incorporation could have no Vote in the 
Election of a Baron) was conſidered ; and the Houſe having 
* acquieſced to ſuſtain the Vote, the Objection was paſſed from 
* by the Party, and allowed to be withdrawn.” 
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The Petitioners humbly apprehend, that if this can be called 
a Deciſion of the Parliament, it cannot go the Length to ſup- 
ort the Argument pled for the Borough : But when the Terms 
of it, and Form of Proceeding, are attended to, it would ra- 
ther appear, that the Judgment of the High Court was againſt 
this Vote, as the Determination is rather put upon the Objec- 
tion's being withdrawn by the Party, than on the Opinion of 
the Court, which is expreſſed in Words no ways decretory or 
proper to be uſed in the folemn Judgment of ſo high a Court. 
From the Expreſſion, © the Houle having acquieſced to ſuſtain 
„ the Vote,” it would appear this Opinion had been rather 
obtained by the Prevalency of Faction, or ſome Motive of this 
kind, which were but too frequent in theſe Days, than to have 
ariſen from the Opinion or Judgment of the Court concerning 
the Merits and Legality of the Vote. 

In ſuch Caſe, it is ſubmitted, if this can at all be pled as a De- 
ciſion of the Court. It is plain the Parliament, in this Mat- 
ter, acted in a judicative, not in a legiſlative Capacity. In ſuch 
Cale, the Court only interpoſes its Deciſion upon the Suit of the 
Parties. If Parties withdraw their Claims, nulle ſunt partes 
Judicer, the Queition in that Inſtance is at an End, by the 
Deed of the Party withdrawing his Claim, not by the Judg- 
ment of the Court. And it is no more than paſling from the 
Objection pro loco et tempore, which leaves it open to the ſame 
Party, or any other having Intereſt, to renew and inſiſt in the 
ſame when they ſhall think proper. | 

Bur, even giving this Judgment its full Weight, it is ſubmir- 
ted, if any Delegate from this Borough ſhould ſtand on the 

Roll of Freeholders, who would adventure to take the Oath 
of Poſſeſſion upon ſuch thin Grounds of Law; where it has 
even been admitted, on the Part of the. Borough, that 1 
petitorio they could not expect to prevail fo far as to be admit- 
ted to the Roll. | 

But as they have been admitted, it was pled for them, 20, 
et-ſeparatim, That their Delegate could not be ſtruck off in the 

* | Terms 
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Terms of the Act of the I 6th of the King, which are as follows. 
« Thar it ſhall be lawful for any Freeholder ſtanding upon the 
« Roll to object to the Title of any Perſon then ſtanding upon 
« the Roll laſt made up; and for that Purpole to apply ro the 
« Court of Seſſion by Complaint, at any Time before the 1ſt 
« of December 1743. And if no ſuch Complaint ſhall be exhibit- 
« ed within the Time aforeſaid, then and in that Caſe no Free- 
holder who at preſent ſtands upon the Rolls laſt made up in 
the ſaid Counties and Stewartries reſpectively, ſhall be ſtruck 
off or left out of the Roll, except upon ſufficient Objections, 
ariſing from the Alteration of that Right or Title in reſpect 
« of which he was inrolled, ſuſtained by the other Freeholders 
* ſtanding upon the ſaid Roll.” 

But it is humbly apprehended, that the preſent anomalous Qua- 
lifcation will not find any Refuge in this Act of Parliament, 
when it is properly attended to; the evident Purpoſe of which 
is not to fix unalterably the Qualifications of the Voters, but to 
free the Perſons admitted on the Roll from Challenge during 
their own Lives. But once, at leaſt, in a Life, the Qualifica- 
tion itſelf became liable to Challenge; and, in any other View, 
the Regulation thereby introduced was altogether abſurd. And 
the whole Law is laid on this Plan. The whole evidently re- 
ates to the Inrolment of Perſons, and not of Rights or Titles. 
In ſuch Caſe the Regulation thereby introduced was extremely 
proper; but it certainly was never intended to create a perpe- 
tual Qualification to vote without any Challenge. There is 
ſurely the ſame Alteration of the Right and Title when one De- 
legate from this Borough is choſen in place of another, as 
when a Predeceſſor dies, and an Heir craves to be inrolled 
on the ſame Qualification. If it be ſuppoſed, and it is pro- 
bable it has been the Caſe in ſome Inſtances, that one had 
been inrolled without any other Deſignation but ſimply as 
Laird of a particular Tenement, it might, with the ſame 
Propriety, and Conſiſtency with the Plan of this Law, be 
argued, that, if the preſent Proprietor died, there was no Al- 
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teration in the Rights or Titles of the Qualification ; and there 
fore his Succeſſor behoved to continue on the Roll without 
Challenge, and for ever, The Truth is, the whole of this Ar- 
gument proceeds upon applying a Law where it was never in- 
tended, and where it can have no proper Meaning ; 3 Which is 
evident from this, that, by another Clauſe in the ſame Law, it 
is expreſsly declared, That where Lands are now holden of 
the King or Prince, by a Peer or other Perſon, or Body po- 
&« litic or incorporate, who by Law are diſabled to be a Mini: 
« ber of the Houſe of Commons, or to vote in ſuch Elections, 
« in ſuch Caſe the Proprietor and Owner of ſuch Lands, and 
* not any of his Superiors, ſhall be intitled to vote, or to be 
« elected in reſpect of the ſame Lands.“ And therefore, 

Ado, On this Head, As this is altogether caſus improviſus in 
lege, and the Directions of this Stature cannot apply to it, the 
Remedy is left to the common Law, by which every Freehold- 
er has a proper Right and Intereſt, to have every Perſon not 
properly qualified, removed from their Number. The preſent 
Queſtion, therefore, does not fall to be determined by this 
Clauſe in the Act of Parliament, which by no Means applies to 
it. And if your Lordſhips are not preeluded from doing Ju- 
ſtice, by ſuch Forecloſure of the Law, the Petitioner can have no 
doubt, you will be diſpoſed to purge the Roll of Electors, of 
this ſingular and anomalous Vote; which, by the Reſpondent's 
own Admiſſion, can only be protected under this Subterfuge of 
the Law, contrary to the WHO Spirit and Conſtitution of our 
Election-laws. 

May it therefore pleaſe your Lordſhips, zo alter your former Is 1 
terlocutor ; and to find, that this Borough of Barony has no | 
Right by their Delegate to ſtand on the Roll of Freeholders of 


* 


the County of Renfrew, intitled to vote for a Member of Par- 


liament; and to order him to be N of from 125 Ra ace 
cordingly. + 
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